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October 28, 2003

Adoption Professionals and Others
Interegled in Hugue Regulations Governing
International Adoption

Re: Comments to Risk and Liability Provisions of Hacue Hegnlations

To Whom It May Concern:

By this memorandum, we are hereby providing our comments to certain risk and liability
seetions of the Proposed Hague Regulations, The official comment period ends on November 14,
2003, We would ask that vou consider our viewpomnt as an internatonal adoption agency in seeking
cerlain chunges Lo the proposed regulatory scheme.

1. Introduction

the Proposed Hague Regulanions provide some excellent guidance for international adoption
agencies to follow to ensure that imporiant policies behind the Hague Adoption Convention are
clfected, The Hague Convention’s stated policy is lo protect the children, birth parents and adoptive
parents invalved m intercountry adoptions and 1o prevent child-trafficking and olher abuses. On many
issues, the drafiers of the Regulations were on the mark in accomplishing these important goals,
However, certain provisions that cover nisk and hability issues directly counter certain of the goals of
not only the Hague Convention, but of the Regulations themselves. While imtially the adoplion
agencios may pay Lthe price by increased costs or going out of business altogether, ultimately, the
children of foreign nations and adoptive parents will sulfer from the high costs and responsibilities
heaped on the agencies, and there will likely be a chilling effect on intérnational adoption to the benelit
of 1o one.

The following stalement in the Regulations goes right to the heart of our concemns:

In deference 1o the historically important role the formation of networks and the use of small
agencies and persons have plaved m providing services .. .the Department has created
regulations that allow such relationships among agencies to continue. The Department’s goal is
Lo murror current praclices and to provide regulatory flexibility so that the regulations do not .
negatively atfect small agencies and person and other providers

Proposed Regulations, p. 34077, Notwithsianding this important recognition, the drafters propuse
implementation of a financial framework thal endangers the agencies™ very existence. Specifically, the
financizl framework does the following:
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(1) Statulenly assigms all nsk between adoptive parents and their agencies/service
providers to the agencvservice providers;

. 1) Chamnels all Bability of adoption service providers throughout the svstem (o 4 single
"4+ Mprunary provider,”
{111} Ties the agencies’ hands from sharing any risk within the svstem with adoplive
parents by prolubiing informed waiver provisions;
(1v) Requiring §1,000,000 per ocewrence of insurance coverage: and
() Incongruously, imposing non-profit status on most agencies.

With the exception of the requirement for non-profit status, imposition of any of these requirements
alone would be an cnormous hardship lor most agencies. However, taken together, the drafters have
imposed an unworkahle scheme for agencies 1o implement

2. Aualvsis

{a) Assivonment of Risk between Adoptive Parents to Service Providers and Channeline
of Sueh Liability to a Sinele Primary Provider

By cnacting certain hiability sections of the Proposed Regulations, the drafiers are placing an
unmanageable financial hurden on the agencies thar serve as primary providers. Specifically, the
provisions expressly require that agency primary providers retain legal authority and “(1) assume tort,
contract, and othar civil hiability o the prospective adoptive parent(s) for the supervised provider’s
provision of the contracted services and its complhiance with the standards i this subpart F; and (2)
maintains & hond, escrow account or hiabilily insurance in an amount sufficient to cover the risks of
liabality arising from its work with supervised providers.. ™ Proposcd Reg. 96.45(b)(8) & (¢) and
96.46(b)(9) & (c). These provisions have 2 important implications:

(1) The provisions will channel all Hability, in tort, contract ar otherwise within cach
casc to & smgle “pnmary provider™ for the actions of all adoption service providers
in the U5, and abroad in the process (subject 1o certan limiled exceplions); and

(11) The provisions will agsign all nsk that 1s inherent in the international adoption
svstem to the agencies versus the adoptve parenl(s), thereby crealing 4 statutory
cause of action for the adoptive parents to pursue against their asencles,

The drafiers’ stated goals were: (1) to “improve supervision.” by American agencies over ils
counlerparts in the 1S, and abroad. Preamble. at 34081, and {11) to give parents “legal recourse against
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a single entity.” Freamble. at 54081, The drafters” proposad solutions present cnormous dangers for a
number of reasons.

L FIrsl, 1118 a known fact within the international adoption industry that agencies have little
meaningful control over their foreign counterparts. In addition to ohvious language and cultural
barners, many loreign agency contacts do nol have access o the money, resources, health care,
tramning, record keeping, or legal services that are i anvway comparable lo those that we have in the
United States. American agencies cannot reasonably be expected to visit everv orphanage, attend
every doctors’ wasit, e every paper for every child cligible for inlernational adoption. If resources
were available to help children in foreign lands to this extent. it is unlikely that there would be such an
coortous need [or international adoption (o belp the children of these nations. American agencies’
chances of successfully policing their foreign counterparts is extraordinarily diflicult w sccomplish,
and this purpose will not be furthered effectively by imposition of liability on such agencies.

Second, in relation to 11.5.-based supervised providers, most of whom do only home study,
parenl preparation and post-placement services, the Proposed Regulations would cause accredited
agencies 1o avoid using their services altogether. Given a choice between vtlizing the services of
another aceredited provider for these functions and utilizing an unaceredited supervised provider, most
aceredited agencics would be unwilling to aceept the legal responsibility and liability that using
supervised providers would entail under the proposed regulatory scheme, 1 these small agencies and
social workers (who collectivelv place thousands of children) are unable to procure written agreements
with aceredited agencies, they will surely go out of business. The draflers must recognize that these
small providers are a vital link in the intermational adoption commumty, and without them, many
chuldren and adoplive parents will be lost (o one another. And, ironically, these small local service
providers are the only ones who can sull get their own professional liabilily insurance coverage
without difficulty since they are not involved with placing children and are almost never sued.

Third. channeling of liahility to the primary provider to “improve supervision’ 1s duplicative of
ather provisiens i the Hapue Regulatnons and, therefore, unnecessary. The drafiers proposed a
reasonable and appropmate means of encouraging supervision by expressly requiring ageneics to
investigale their foreien contacts. and lo ensure that supervised providers here and abroad are ethical,
meet certan standards, and nnderstand and abide by the prnciples behind the Hague Convention. Ses
Preamble, at 34084: Proposed Reg. Sec. 96.45(a) & 96.46(a). The Hague Resulations take the further
well-justified step {o require thal American agencies (o sxecute written agreements with their
supervised providers in the LS. and abroad that impose certain predefined requirements and
certifications that are consistent with the Convention goals. Proposed Rep. Sec. 96.45(h) & 96.46(b).
In short, absent the liability provisions, the Hague Regulations already propose a scheme for
reasonable supervision wlich 1s as much as Amernican agencies could possibly impose over their U.S.-
based and foreign supervised providers - and this scheme does not endanger agencics in the manner
they are impacled by the liability provisions.
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Fourth, the drafters have placed an enormous financial burden on the agencies that the avencies
are in no position to assume. Most 2gencies are not deep pockets - they are non-profit corporations
with inherently hmited resources. Non-prolit corporalions face enough of a challenge in training and
|::rr_lunT_rrl_ing responstble behavior of, and protecting themselves from the nechivence of, their own
employees without asking them to assume responsibility for the “local service providers” in the U.S, as
well as [or third parly independent contractors in foreign lands.

Agencies are in business to promote the charitable purpose of “umit[ing] childrén living in
terrible conditions in foreign orphanages with parents who wanl them,” Howard M. Coaper,
“Enforcement of Contractual Release and Hold Harmless Language in *Wronglul Adoption' Cuses,”
DRoston Bar Journal, Mav/June 2000, For this reason, the state and federal government have granted
such apencies non-profit status so that they can fulfill their important mussion.

e

L anyilung, non-profit corporations deserve protection from liabilily in this already overly
litigious society. For this precise reason, some states have enacted statutes that provide non-profits
will immunity [rom hability [or 1ls own negligence. For instance, the New Jersey Charitable
Lmuonity stanne provides as follows

No noenprolit corporation, socicty or association organized exclusively for religious. charitable
or educational purpnses or its trustees, directors, officers, employees. . shall .. be liable o
respond in damages (o any person who shall suffer damage from the negligence of any agent or
servant ol such corporation ... where such person is a beneliciary, lo whatever degree, of the
works of such nomprofit...

sesep N 2ZAS3A-T Non-profit innmumity statutes codify the public policy that ensures that the
dedicated staff of not for-profit corporations can accomplish their charitable purpose free of fear from
littgation duw 1o neghgenee. Foreing non-profit international adoption corporations to expressly assume
the lability not only for their own emplovees but for supervised providers here and in foreipn lands =
over whom agencies have no direct control runs.counter lo other non-profit policy and law and

mmpeses an undualy heavy burden.

Filily, the language of Scetiens 96.45 (c) and 96.46(c), statutorily shifls all risk undertaken by
prospective adoptive parents m pursuing foreign adoption to their agencies and creates a statutory
cause of action for them. These provisions will invite litigation from adoptive parents against the very
acencies that are trvine to help them bnld a famuly.

The predestermination of this result 1s sxpressly stated in the Preamble. which provides the
purposi of these provisions is to “give the adoptive parents legal recourss against a single entty...”
Preamble Vic)( ). However. why do parents need a statutory nighi 1o sus”? Parents already have a
right to sue and are actively using it! See Wall Street Journal. December 7, 1998, “Are Adoption
Agencies Liable for Not Tellmg ANN?™ In fact, these revulations will further promotes litigation and,
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thereby, pit agencies against other agencies and agencies against client adoptive parents. This biame-
onented framewark will nltimately destroy the mutual trust the ageney community works so hard to
huild.

4
Those who advoeate for reconrse through litigation may suggeest thal the liability provisions are
necessary o punish the agency so that they will seek to ensure that the event that led to a disappointing
result for the adoplive parents will not reoceur. However, agencies cannot practicably control the
world events, orphanage conditiems, available medical equipment, unknown genelic predispositions, or
any of the other risks that lead to the disappointing result in the first place. Using lialnlity as a hammer
to lorce agencies 10 unprove these types of events will be excessive and ineflective,

Moreover, the draflers have already — gppropnately — proposed a scheme that will ensure that
ageneies mamtam equitable standards, ensure they work with third partics who maintain elhical
standards, and be punished in the event they fail 1o comply with Hague standards. See Hague
Regulatuons Subpart 1. Specifically, the Proposed Regulations already contain a svstem that permits
adaptive parents to file complaints against agencies, that ensures their timely investigation, and that
permils imposition of adverse actions or other sanctions. In short, the drafters do not need to laver the
Liabihty provisions on top of this solid framework to provide for agency accountability.

Those who advocate lor recourse through hability may further suggest that the liability
pravisions compensate the parents for economic losses resulting from the acts ol the lorcign
coordinators. However, why should the agencies be forced to accept fiscal responsibility for all ,
participants throughout the entire system? The agencies are serving the greater good of carrving oul
their charitable mission for the children of the world. Tf the drafters wish for parents to have a moans
ol compensation m the event of a tragie resull, there are more reasonable alternatives that can he
implementad on thewr behalves. See Seenon 3, below

Further, giving adoptive parents carte blanche to suc their adoption ageneies would nol only 3
expose the agencies to enormous financial risk, but it would increase the agencies’ legal and insurance
costs tremendously! These tremendous costs, would, 1o turn, be passed on to the adoptive parents. Of
course, the increased cost of higher insurance prenniums presumes that we are able to acquire such a
policy in the firsl place. Our insurance broker has advised us specifically that no carrier with which his
agency works would wsure for the acts of foreien independent contraclors.

Finally, the laws discussed above are nol remedied by the drafters” permitting the agencies o i
retain the 1ight 1o seek indemuification against thewr providers. See Proposed Regulation 96 45(dyand ™
96.46(d). The agencies will be long ont of business before they could ever make use of these tools.
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{h} Prohibition Arainst Contractual Waivers

In addition to statutortly assigming all nisk to agencies that normally 1s shared with parents, the
(draftegs further prohibit reallocation of this risk by contract. Specifically. the Regulations state “the
apency or persorf [may | not reguire a client or prospective client lo sign a blanket waiver of liabilitv in
comnection with the provision of adoption services in Convention cascs.” Seclion 96.39(d).

It s currently standard practice lur ageneies Lo advise their clients that international adaption is
not a risk-free means of growing their families. Agencies advise the adopuve parents al the outsel of
the process thal they will be working n 2 {oreign country, with a foreign government. foreign
language, foreign culture, foreign medical systems and will be subjeet to the unknowns of foreian law
and custom, We ull run the risk of countries spontaneously deciding to clase their adoption programs.
Moreaver, ageneics cite the universal nsk of developmental delays in orphanage children and the
possibility of unknown or undiagnosed medical and psychological conditions of the chuldren due to
Taelors bevond therr control. Afler acknowledging the possible hurdles and roadblocks, many
prospective adoptive parents choose 1o proceed despite the known obslacles., And agencies reasonably
ask parents (o forego suing the agency if any of the risks becomes a reality.

Cimce agam, the drafters have altered current practice substantially, and prohibited adoplion
agencies from protecting themselves in this abundantly reasonable manner. Simply stated, to be able
to survive as a business, ageneics must be able o share the nsk and (o prolect themselves contractually
from the threat of litigation by adoptive parent(s). Why should agencies be prohibited Dom cducating
their clients about the inherent risks and asking them to decide whether they wish to proceed. As
stated in an armicle on this topic

In a litigious society such as ours, the abilitv of an agency to educate prospective
parents ahout the nigks of intermational adoption and then to ask them to aceept those
risk 15 indispensable (o an agency's ability to carry out its charitable purpose...Put
simply, the risks are multiple and known; and absent an ability o require prospeclive
adoptive parents to a voluntanily accept the known nisks, agencies may he precluded
from their critical mission of (inding homes for children.

Howard M. Cooper, “Enforcement of Contractual Release and Hold Harmless Language in Wrongful
Adoption Cases,” Boston Bar loumal Mav/June 2000

Imposition of & slatutory prohibition such as that proposed in the Regulations 15 inappropriate
interierence with well-justified business practice. This principle has been recognized by various courts
who have determined that exculpatory provisions in this precise context arc appropriate and consistent
with public policy, See Howard M. Cooper. “Enforcement of Contractual Release and Hold Harmiless

Alliance for Children: Tne.. et 2], Suffolk County, Civil Action No. 97-048698; Ruac_'nsbu.r'aur v. China
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Adoption Consullant 1td., 1538 F.3d 1201 t_'.-"”‘ Cir. 1599); French v. World Child. Inc.. 977 F. Supp. 536

(D.D.C. 1897)_aff"d, No. 97-7167 (D. D.C. Cir. Sept. 10, 1998)).

. (c) . Insurance Requirements

The Regulations further propose a prohibitively high amount of insurance coverage - 51 million
per occurrence, Proposed Reg. Sec. 96.35(h). This is inappropnate for several reasons. First, 1l is
already imposgsible for many agencies to procure professional Liability coverage, Our agency has been
seeling to renew or purchase a policy for several weeks and we have been met with denuals
notwilhstunding our excellent service record and broad charitable immunity available in our home
atare, { See letter fromm msurance broker attached hereto)

second, the level of §1 nulbion s extraordinandy lagh given the type of compensatory dumages
mast parents could seel. Adoption expenses will rarely rise above $30,000. and much of these
caprnses are now seloll against government tax credits and employer contribution benefits. Adoption
agencies are not performing surgery. This high floor is unnecessary

Third, we reiterate our comument that the drafters are inviting litigalion from adoptive parents
who otherwise would not have such a large policy to pursue. The proposed liability statute, coupled
with the high level of insurance coverage, will open the floodgates to litigation by parents seeking to
pursue a deep pocket due 1o thew disappointing experience. Wronglul adoption suits based on the
Hague Regulations could become the next automobile personal mjury for the legal community, which
could mire ageneies in a future ol unlimited and groundless lawsuits.

(di Additional Comments

We appreciate the encouragement of the Department of State to provide the agency point of
view o these 1ssucs.  The seetions of the Regulations discussed herein strongly suggest to us thal the -
drafiers of certain of the Proposed Regulanons have sérved as the sounding board for advocates of
certain adoplive parents who were “vichmized” by unethical international adoption agencies. Like
every industry, the international adoption agencies have their bad apples and war stones. We all
recognize them and are ashamed when our colleagues give into gread or dishonesty when dealing with
vulnerable adoplive parents.

We would. however. respectiully ask the Department of State io also factor into its assessment
the real world cireumstances the agencics are being asked to police. Indeed, the same circumsiances
that lead to chiidren becomumg available for intemational adoption create the mherent rigk in the
process, such as birthmothers abandoning children due to extreme poverty. lack of adequate care
andfor ability to recerve and provide care for 2 child — usually with some degree of substandard both
pre and post natal care/nutnition, possible undiagnosed genctic conditions, ete, The term
“abandonment” alone dictates that often very little information may be known about a child’s medical
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history or genetic disposition. Chrphanage workers are usuallv not skilled, trained medical
prolessionals, bul ofien volunteers or low-paid labor providing basic care only, Orphanages staff
spend their time and resources in meeting the basic life-sustaiming needs of the children and are usually
ill-equipped.to focus on extensive and accurate medical evaluations and diagnosis. 1n many mstances.
adequale testing lo determine true levels of physical. development and/or emotional delays is not
readily available in third world countries, loo cost-prohibitive for underfunded orphanages, or is
viewed 4s an unnecessary expense to waste on the countrv's unwanted children. These are the real
world circumstances that agencies and adoptive families face everyday and why agencies rely upon
infarmed waiver provisions as an appropriale means 10 move forward in accomplishing their missions.

We wounld [urtber respectfully ask that the Department of State to consider the precarious
position of agencies in relation 1o the adoptive parents. The adoptive parents may come to the process
inlluenced negatively by other factors that have nothing 1o do with their ageney. As one author stated:

Passions run high in these [wrongful adoption| cases. Often, they... involve parents
whose emotions were already rubbed raw by not being able to have their own children,
Many then faced a legal obstacle course Lo adopt. Gradually realizing that their long-
awaited child has physical or mental problems can be the lust straw. emotionally,
What's more, 10 prove thewr case [against their agency], parents must olten areue that
they would not have adopted the children 1 they had known the truth,

Wall Street Jowrnal, December 7, 1998, " Arc Adoption Agencies Liable for Not Telling AP cited in
Howard M. Coo‘pcr “Enforcement of Contractual Release and Hold Harmless Langue in “Wrongful
Adoption’ Cases,” Boston Bar Journal, May/Tune 2000. Arming emotionally-charved parents with a
target for ther h]ame and despair will only fuel the litigation crisis further and lead to a counter-
productive resull,

The mlernational adoption agency community would like the Department of State to recognize
that the vast majority of us are in this industry for the right reasons — to bring together children Hving
a5 orphans in dangerous conditions in foreign lands with able parents who want to nurture them. And
we are proud to report that thal the success siories far outwergh the tragedies. In fucl, considering that
international adoption has brought almost 160,000 children to the United States for adoption {rom
loreigm countries since 1989, the tragedies are remarkably few. See State Department Website,
http:/itravel state gov/orphan numbers. himl.

We believe that the proposed liability structure of the Hagus Regulations will throw the hahy
ot with the bathwater and go far bevond. and run counter to, the purpose of the Hazus Convention. [t
will not only prevent the tragedies but 1t will destrov the ability of Americans who seek to orow their
families through adoption 10 do so because they can’t afford the cost of the few agencies that were able
fo stay in business.  And, of course, imposition of these impossible standards will have a ragic effect
on the very children who the 2geneics, and the drafiers of the Hague legislation, scek to help.

5
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3, Proposed Alternative Solutiovns

a The Hague Regulations can accomplish the purpose of the Hague Convention, and ¢ven some
of the new purposes that apparently were added when drafting the [Tague Regulations, by striking the
fallowing provisions:

(1} Strike sectons 96.45(b)(8) & (¢) and 96.46(b)(9) & (c) - These are the key .
provisions which assign all nsk between adoptive parents and their service
providers to the service providers, and channel that hahility to the primary
prowaders:

(11} Strike section 96.39(d), which ties the agencies hands from sharing any rislk within
the process with adoptive parents by probibiting informed walver provisions.
Whaiver provisions should be permissible if the agencies educate their clients about
kmown risks and parents knowingly decide w undertake such risk; and

(111} Strike section 96.33(h) - Requining $1,000,000 per occurrence of insurance
coverage. Insurance should not be a requirement unless the Department of Stute can
propose a reasonable amount of coverage that is reasonably related to compensatory
damages and will not encourage litigation, and until the Deepartment of State can
guaranty the availability and affordability of such policies, .

As stated previously, the justifications for these provisions are accomplished effectively and
appropriately by other provisions in the Regulations. The requirements of sections 96.45 and 96.46
(without seetons 96.45(b)(5) and (¢) and 96.46(0)(9) and (c)) accomplish effectively the drafters’
desire to gain contral and supervision over supervisad providers here and abroad.  The Pruvisions arc
bolstered by Subsection ], which demands that all agencies conduct themselves with the highest of
standards or nsk losmg their reputations or, worse, thewr hcenses and/or acereditation.

The requirement for msurance coverage and prohibition against walvers forces the agencies to
accept substantial risk that could effectively be spread throughout others i the process, Parcnts should
be able o make a knowing decision that they can or cannot afford to accept known risks. Agencies
should he able to pursue thewr charitable purposes without the threal of constant litigation.

As aliermatives o relain some of \he proisctions that the drafiers proposed by the stricken
provisions, we proposc that the draficrs ask the msurance mdustry 10 analvze underwriting
intermnational adoption insurance policies for parents to individually defray the known risks ol
mternaliondl adoplion. Insurers cover domestic adoption risks. as well as travel msurance rnisks. Itis
not a far streteh for insurance compames o cover the nsks associated with foreign adoption and not
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wirgasonable to ask that the parents pay insurance premmms if they want the added prolection from
financial loss in the event of a disappointing result.

.. aFmally, to the cxlent that the drafiers wish 1o ereate some scheme thal would allow financial
compensation in the event of a tragic result, we believe that the agencies, under the adminisiration of
the State Department or some other govermng body, might develop and implement a claims
mechamsm samilar o what 15 used by other professionals i other imdustnes. For example. many state
har associations have a Lawvers' Fund For Client Protection. Law fuirms renut annual “dues™ and,
basically, commit & predefined amount of resources to cover the misdeeds of the dishonest lawyver in
the comumunity. Of eourse, there would need to be a claims process that would require the claimant
adoptive parent to demonstrate need, and a govemning body to determine if the standards are met. Bur
lhus may be a compronnse with whuch the industry, the adoptive parents, and the needy children of the
world can actually hve. .

Respectiully submitted,

Reaching Out thru International Adoprion
Deborah E. Spivack, Esquire
Exceutive Dircetor

Teannene Smith, Founder
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Appendix

o ﬁegti o References:
a. " Preamble V(c)(3). Subpart C — Accreditation and Approval

1 Pp—54077- In deference to the histonealiy important role the formation of
nerworks and the use of small agencies and persans have played in providing
services .. lhe Departmnent has created regulations that allow such relationships
among agencies to continie.  The Departinent’s goal is o mirror current
practices and to provide regulatory flexibility so that the regulations do not
negatively affect small agencics and person and other providers. .. sections
96.45(c) and 96.46(c) is that a primary provider must assume lepal
responsibility for the actions of supenvised providers, both in the United States
and overseas. .. (emphasis added)

b, Preamble V) (0) = Subpart F = Standards [or Convention Accreditaton and

Approval

1. Pg- 54081 —*.. Inpul from congressional staff called for the regulations to
assign civil liability to the accredited/approved provider [or the acts of its U.S.
supervised providers and 1ts foreign supervised providers. To address these
coneemn, the regulations made in sections 96.45(c) and 96.46(c) that any
accredited agency, temporanly aceredited ageney, or approved person acting as
the primary provider assume legal responsibility vis-A-vis the adoptive parents
tor the acts of other apencics and persons 1n the United States or abroad acting
under itz supervisions and responsibilitv, in addition to its own acts in

parents lecal recourse aeainst a sinele enfitv so far as i3 reasonahle. The

eparlment recogmizes that this provision may raise the costs of liability
msurance for accredited agencies and approved persons and have an elfect on
civil litigation. The Department is sansfied. however. that it is consistent with
the intent and overall purpose of the [AA " (emphasis added)

i, Pg 34082 - ", It seems also appropriate that. in tort. contract or sirmilar legal
action i which the performance of an adoplion service provider 1s challenged,
the primary provider should assumie legal rasponsibility for the acts of .
supervised providers (domestic and foreign) that it has chosen o worl with.
The Department believes that the primary provider will do a batier job of
supervising if 1t 1s desmed automaiically to be legally responsible for the acts of
115 supervised providers in both the accreditation and approval contact and with
réspect to tort, contract and similar civil claims.”
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m. P 534082 — The regulations require the agency or person to have a professional
assessment of the nisks 11 assumes, including the risk of assuming legal
responsibility for the supervised providers in the United states and abroad. and

= Lo camry an amounl of insurance that is reasonable related to that risk bul in no
e gvent fess than one mullion dollars per occurrenice or claim.” (emphasis added)

v, Pg 54084 - This Preamble does not review all of the requirements contained in
these sections, but generally the pnmary provider must... (1) Screen supervised
providers to ensure that they have a general understanding ol the Convention
and ils requirements; (2) before entering into an agreement for the provision af
adoption serves, obtain information about the supervised provider's history of
pracuice and switability to provider services consonant with the Clonvention, ,.”

v, Pg 34084 - The primary provider is responsible for ensuring that the supervised
providers with whom it chooses to work comply with these requirements.
Failure to do so may be grounds for adverse action agwnst the primary provider
and may jeopardize its accreditation or approval status. (emphasis added).

& subpart F - Standards for Convention Acereditation and Approval
i. Section 96.33(h) - Budget. audit insurance and risk assessment requircments
1. Teamleader — Michael Phenner —
ili, “The agency or person maintains insurance in amounts reasonably relaled Lo s
expose lo nsk, including the risks of providing services through supervised
providers, but in no case in an amount less than $1,000,000 per occurrence.”

d. Subpart F — Standards for Convention Accreditation and Approval
1. Secnion 96.39(d) — Information disclosure and quality conlrol practices 8
u. Pg- 34103 —“The agency or persen [may] not require a client or prospective :
client to s1gn a hlanket waiver of hability in connection with the provision of
adoption services in Convention cases.”™

e Subpart F - Standards for Convention Accreditation and Approval
1. Section 96.45(b)(8) and (ci(1) -

1. pg- 54105 —"the agency. .. when acting as the primary provider and using
supervised providers to provide adoption services, ensurcs that cach supervised
orovider “operates under a wrliien agreement with the primary provider that ..,
provides that the primmary provider will retain legal responsibility for each case
in which adoption services are provided, as required by paragraph (c)...

¢ — I'he Apency or person, when acting 2s the primary provider and using
supervised providers in the Untied States to provide adoption services, does Lhe

|12 ' B
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following in relation to nisk management: (1) assumes tord, conlracl, and other
civil liahility to the prospective adoptive parent(s) for the supervised provider's
provision of the contracted services and its compiiance with the standards in this
IS S subpart F; and (2) mamtains a bond. ¢scrow account or liability insurance in an
: amount sufficient to cover the risks of hability ansing from its work with
supervised providers...” (emphasis added).

f. Suhpart F - Standards for Convention Acereditation and Approval
i, Secton 96.46(6)9) and (¢)
i, Pg-54106-"...The agency ...when acting as the prunary provider and using

foreign supervised providers to provide adoption services in other Clonvention
countries, ensures that each foreign supervised provider operales under o wrilten
agreement with the primary provider that “provides that the primary provider
will retuin legal responsibility for each case in which adoption services are
required, as required hy paragraph & of this section

{(e) The agency or person, when acting as the primary provider and using foreign
supervised providers to provide adoption services in other Clonvention countrics,
does the following in relation to risk management: (1) Assumes tort, contract
and other civil lability to the prospective adoptive parenu(s) for the [oreign
supervised provider’s provision of the contracted adoption services and 1ts
compliance wath the standards in this subpart I'; and (2) Maintains a bond,
escrow account or labihty insurance in an amount sufficicnt to cover ther isks
of liabilitv arising from its work with foreign supervised providers.”

Ty
i
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LS, Department of State

CA/DCEPRI.

Adoption Regulations Docket Room, SA-29
2201 ' Street, NW.

Washington, DC 20520

He: Docket Stale/AR-01/46: Comments to Risk and
Liability Provisions of Harue Regulations

Ta Whom It May Concern:

Reaching Out thru International Adoption (“Reaching Out™), a non-profit international
adoption and humanitarian aid organization, hercby submits its comments to certain provisions ol the
Proposed Hague Regulations (the “Proposed Regulations™). The Proposed Regulations provide some
excellent guidance for international adoption agencies to follow Lo ensure that important policies
behind the Hapgue Adoption Convention are accomplished. However, we are extremely troubled by the
impact of the risk and liability provisions that are proposed. Therefore, we have devoled the majonty
of our comments to those points. In addition, we address certain additional important issues to a lesser
extent following our risk and liability analvsis. We respeetfully request that the U.S, Department of
State consider our serious concerns in seeking certain changes to the proposed regulatory scheme,

Risk and Liabilitv Provisions

A Introduction

The Hague Convention's stated policy is ta protect the children, birth parents and adoptive
parents involved in intercountry adoptions and to prevent child-trafficking and other abuses. On many
issues, the drafters of the Regulations were on the mark in accomplishing these important poals.
However, certain provisions relating to risk and liability issues directly counter certain of the goals of
not only the Hague Convention, but of the Regulations themselves, While initially the adoption
agencies may pay the price by increased costs or gomg out of business altogether, ultimately, the
children of foreign nations and adoptive parents will suffer from the high costs and responsibilities s
heaped on the agencies, and there will likely be a chilling ellect on international adoption. Ironically,
the Regulations, as currently drafted. undermine the very purpose that the drafters of the Hague
legislation sought in good faith to accomplhish

The following statement in the Regulations goes right to the heart of our concerns:

I
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“In delerence to the historically important role the formation ol networks and the use of small
agencics and persons have played in providing services ...the Department has created regulations that
allow such relationships among agencics to continue. The Department's goal is to mirror current
practices and Lo provide regulatory flexibility so that the regulations do not negatively atlect small
upencies and persons and other providers.”

Preamhle. p. 54077, Notwithstanding this important recognition, the drafters propose implementation
of a finuncial framework that goes far beyond the scope of the legislaton and endangers the agencies’

vary existence. Specifically, the financial framework does the following:

(i) Channels all liability of adoption service providers throughout the system to a single
"primary provider;"

{ii)  Statutorily assigns all risk between adoptive parents and their agencies/service providers
1o the agency/service providers;

(iii)  Ties the ngencies' hands {rom sharing any risk within the system with adoplive parents
by prohibiting informed waiver provisions;

{(1v) Requires maintenance of $1,000,000 per vecurrence of insurance coverage: and

(v) Incongruously, imposes non-profit status on most agencies.
With the exception of the requirement for non-profit status, imposition ol any of these requirements
alone would be an enormous hardship for most agencies. However, taken together, the drafters have
imposed an impossible scheme for agencies lo implement.

B. Analvais

1. Assienmient of Risk between Adoptive Parents to Service Providers and Channeling of Such
Liabiliry to a Single Primarv Provider

By cnacting certain liabilily sections of the Proposed Regulalions, the drafters are placing an
improper and unmanageable finaneial burden on the agencics that serve as primary providers,
Specifically, the provisions expressly require that agency primary providers retain legal authority and
"(1) assume tort, contract, and other civil liability to the prospective adoptive parent(s) for the
supervised provider's provision of the contracted services and its compliance with the standards in this
subpart F...” Proposed Reg. 96.45 (1)(8) & (c) and 96.46(b)(9) & (c). These provisions have 2
unportant implications:

Phione: (B54&) 2210777 312 . Lincaln Avenue, Chery Hill, N 08002 Fox: [854) 321-030%
Email. Debbie@odoptachild.us: jsmith@adoptachild us




Reaching Out o

U International Adoption. Inc.

Togeiher...we can make a difference in the life of a child

(i)  The provisions will channel all liability. in tort, contract or otherwise within each
case to a single "primary provider” for the actions of all adoption service providers in the U.5. and
abroad in the process (subject to certain limited exceptions): and

<R T
{ii)" The provisions will assign all risk that is inherent in the international adoption
system (o the agencies versus the adoplive parent(s). thereby creating a statutory cause of action for the
acloptive parents to pursue against thelr agencies.

Il is clear on their face that the proposed Regulations are creating a strict liability framework,
Reaching Out respeetfully submits that ereation of the proposed framework exceeds the authorily ol
the Department of State as it reaches far beyond the legislation it purports to implement, and that such
a [ramework presents enormous dangers for the future of international adoption,

a.  lmplementation of the Strict Liability Framework Exceeds the Authonity of the State
epartment,

First, Reaching Oul respectfully submits that implementation of the proposed risk and liabilily
framework in section 96.45(c)(1) and 96.46(c)(1) goes far beyond the scope of the Hague Convention
Treaty and the lntercountry Adoption Act 0f 2000 (the “1AA™) and that the State Department would be
exceeding its authority to implement such a structure. Specifically, the Hague Convention, ensuing
lepislation and implementing regulations have a specific mandate — to protect children, birth parcnts
and adoplive parents from abuse and child tralficking. To accomplish this important goal, the TAA
requircs the following: designation of the State Department as the Central Authority o oversee the
accreditation and approval process; establishment ol a case registry, reporting ol adoption data to
Congress; designation of requirements and standards for agencies to follow; establishment of a scheme
ol suspension, cancellation, non-renewal, debarment or punishment in the event certain deficiencies
cxist or violations ovcur: standardization of a system for recognition of foreign adoptions; amendment
of the Immigration Nationality Act to assist families with visas for their children; and implementation
of saleguards for child protection; preservation of records. To effect this framewaork, the Stale
Department was asked to issue the Proposed Regulations to do the following: set out the requirements
to seleet accrediling entities, specify the standards to be met by agencies and individuals providing
adoption services in Hague countries, and set out the procedures Lo be followed for [ague Convention
Cases,

‘I'he majority of the proposed regulations accomplish this mandate successfully and properly
within the scope of the IAA; however, certain risk and liabihity provisions ¢xcead far beyond '
permissible boundaries. Specifically. the proposed regulations require that agencies “assume| | tort,
contract, and other civility liability to the prospective adoptive parents for the ... supervised provider’s
provisions of the contracted adoption services and ils compliance with the standards 1n this subpart F.”

3
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See 36.45(ci(1) & 96.46(c)(1). This language creates a strict lamlity scheme.’ as it requires that
accredited apencies that are primary providers be held financially respensible for all risks within the
international adoption process without regard to their fault”

G -
Under standard principles of commion law evolved over the decades, a plaintilf must
demonstrate that a4 defendant was negligent in order to hold such defendant legally responsible for
resulling damages.”  Such plaintiff must prove the defendant’s negligence by a preponderance or
preater weight of the eredible evidence standard and that such negligence was a proximale cause ol the
incident that caused the alleged damage.* The Proposed Regulations alter basic principles of tort law
by removing the need for adoptive parents to demonstrate any fault whatsoever on the part of their
aceredited agency in order to collect a judgment. Adoptive parents need merely assert a claim for
damapges incwrred to collect against their accredited agency. Indeed, the proposed scheme would
hestow upon parents d greater Jegal puarantee than they would have if their adopted child had been
comeeived biologieally.

Creation of a strict liability scheme is a public policy decision vested solely in the legislative
branch of government - Congress, The legislative process and accountability are the cornerstones of
the democratic process which justify Congress' role as a lawmaker. Congress, an elected body ol
officials accountable to their constituents, alone has the authority and accountability to dictate publie
policy. 1f we as constituents are unhappy with policy determinations of our elected officials, we make
' Striet liability is generally defined as liability for injury to others without regard to fault or
negligence, arising [rom inherently dangerous activities (which may have economic or social value). It
also may apply to defective or unreasonably dangerous products, provided the product reaches or
affects the injured person without having been aliered by another,

! The Proposed Regulations are actually more severe than strict liability standards that have been
passed by legislatures in other legal contexts since they extend beyond the actions of the primary
provider agency. Under the proposed scheme, primary provider agencies are (0 be held legally
accountable [or actions that were performed by persons in foreign countries who were not under the
direct or indireet control of the primary provider agency and without regard to any fault by such third
partics. See Section 2, below.

* Negligence is defined as a failure to exercise in the given circumstances that degree of care for the
safcty of others which a reasonably prudent person would exercise under the same or similar ;
circumstances. Negligence may be the doing of an act which the reasonably prudent person would not
have done, or il may be the failure to do that which the reasonably prudent person would have done s
under the circumstances then existing. Negligence is a departure from that standard of care,

* By proximate cause it is meant that the negligent conduct of a parly was an efficient cause of the
accident, that it necessarily sct the other causes in motion and naturally and probably led to the
accident in question.

4
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our voices heard at the voung booth. TUnlike the legislative process. rulemaking by administrative

agencies does not involve the collaborative effort of elected officials but the views ol ollicials

appointed by other branches of government. Accordingly, administrative agencies do not have the
uuthoritw {0 dictate public pelicy, but rather to expound upon public policy already established hy

Congress. Accord Chambers v. St. Mary’s School, 697 N.E.2d 198 (Ohiv 1998). Reaching Out

respectfully submits that the State Department’s proposal and adoption of regulations that create a

strict liability standard is an unconstitutional usurpation of legislative authority.

b. The Risk and Liability Provisions Have Disastrous Implications for the Future of

[nternational Adoption

I'he drafters’ stated poals in proposing the risk and liability provisions ol the proposed

Regulations were: (i) to "improve supervision,” by American agencies over 1ts counterparts in the LS.
and abroad, Preamble, at p. 54081, and (ii) 1o give parents "legal recourse against a single entity.”
Preamble, at 54081, The drafters' proposed solutions present enormous dangers [or @ number of

FEASONS.

First, the proposed liahility framework will not cause primary provider agencies (o mmprove
supervision over their U.S.-based supervised homestudy agencics. Rather, primary provider agencies
will avoid using supervised provider agencies who do only home study, parent preparation and post-
placement services altogether. Given a choice between utilizing the services ol another aceredited

provider for these functions and utilizing an unaceredited supervised provider, most accredited
agencies would be unwilling 1o accept the legal responsibility and liahility that using supervised
providers would entail under the proposed regulatory scheme. If these small agencies and social

workers (who colleetively place thousands of children) are unable to procure written agreements with
accredited agencies, they will surely go out of business. The drafters must recognize that these small
providers are a vital link in the international adoption communily, and without them, many children
and adoptive parents will be lost to one another. And, ironically, these small local service providers

are the only ones who can still get their own professional liability insurance coverage without

difficulty since they are not involved with placing children and are almost never sued. See Section

1(B3)3) below (Insurance Requirements).

Second, imposition of liability en primary provider agencies will not improve supervision over
foreign contacts. Agencies have little meaningful control over the events in foreign lands that cun
cause a problem with an adoption case o arise. In addition 1o abvious language and cultural barriers,
many foreign agency contacts do not have access to the money, resources, health care, training, record
keeping, or legal services that are in anyway comparable to those that we have in the United Stales.
American agencies cannot be present for every abandonment in order to seek birth parent background
and medical information or ask about their pre-natal care, nor can they visit every orphanage, supervise
every doctors' visit, and [ile every paper for every child eligible [or international adoption. If resources
were available to help children in foreign lands to this extent. there would not be such an enormous
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need for international adoption to help the children of these nations to find homes in the first place.
American apencies' chances of successfully policing the events in foreign lands and their foreign
counterparts is extraordinarily difficult to accomplish, and this purpose will not be accomplished
effectively by imposition of an extraordinary level of liability on American primary provider agencies.

Moreover, improvement of supervision over foreign contacts is more appropriately
accomplished elsewhere in the Hague Regulations and. therefore, the hability provisions are
duplicative in purpose, unnecessary and excessive. Specifically, the drafiers proposed a reasonable
and appropriate means of encouraging supervision by expressly requinng a gencies to investigate their
foreipn contacts, and (o ensure that supervised providers here and abroad are ethical, meel certain
standards, and understand and abide by the principles behind the Hague Convention. Scc Preamble, at
54084; Proposed Reg. Sec. 96.45(a) & 96.46(x). The Hague Regulations tuke the further well-justified
step of requiring that American agencies exceute written agreements with their supervised providers in
(e LS. and abroad that impose certain predefined requirements and certifications that are consistent
with the Convention poals, Proposed Reg. See. 96.45(h) & 96.46(b). In short, absent the lahility
provisions, the Hague Regulations already propose a scheme lor reasonahle supervision which
American agencies can reasonably and effectively imposc over their 1.5 -based and foreign supervised
providers, and this scheme does not endanger agencics in the manner they are impacted by the liability
provisions.

Third. the draficrs have placed an enormous financial burden on the ageneies that the agencies
are in no position to assume, Mosl agencies are not deep pockels - they are non-profit corporations
with inherently limited resources. Non-profit corporations face enough of a challenge in training and
promating responsible behavior of, and protecting themselves from the ncoligence of, their own
employees without asking them to assume responsibility for the "local service providers" in the LS. as
well as for third party independent contractors in foreign lands.

Agencics are in business 1o promote the charitable purpose of "unit[ing] children living in
terrible conditions in foreign orphanages with parents who want them." Howard M. Cooper.
"Enforcement of Contractual Release and Hold Harmless Language in "Wrongful Adoption’ Cases,”
Baoston Bar Journal. Mav/June 2000, For this reason, the state and federal government have pranted
such agencies non-profit status so that they can fulfill their important Mission.

Tf anything, non-profit corporalions deserve protection from liahility in this alrcady overly
litigious society, In recognitivn of this policy, some states have enacted statutes that provide non-
profits with immunity [rom liability for its own negligence. For instance, the New lersey Charitable
Immunity statute provides as follows:

“No nonprofit corporation, society or association organized exclusively for religious, charitable
or educational purposes or its trustees, directors, officers, employees... shall ... be liable to respond in

6 ' : =y
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damages 10 any person who shall suffer damage from the negligence of any agent or servant of such
corporation ... where such person is a beneficiary, 1o whatever degree, of the works of such
nonprofit..”

i a . -
See N.J, 2A:53A-7. Non-profit immunity statutes codify the public policy that ensures that the
dedicated stall of not for-profit corporations can accomplish their charitable purpose free of fear from
litigation due to negligence, Foreing non-profit international adoption corporations to expressly assume
the liability not only for their own employees but for supervised providers here and in loreign lands
over whom agencies have no direct control runs counter to other non-prolit policy and law and
imposes an extraordinarily heavy burden.

Fourth, (he language of Sections 96.43(c) and 96.46(¢), statutorily shifts all risk undertaken by
prospective adoptive parents in pursuing {oreign adoption to their ugencics and creates a statutory
cause ol gction for them. See section 1(h)(1)(a), above. This strict liability standard wall surcly invite
litigation from adoptive parents against the very agencies that are trying to help them build a family.

The predetermination of this result is expressly stated in the Preamble, which provides the purpose
of these provisions is lo "give the adoptive parents legal recourse against a single entity..." Preamble
V(e)(6). Neilher this purpose nor the means of achieving it are appropriate or necessary - adoptive
parents do not need a statutory right 1o sue. They already have a right to sue and are actively using it!
See Wall Street Journal, December 7, 1998, "Are Adoption Agencies Liable [or Not Telling AlI?"
These regulations will promote litigation and, thereby, pit agencies against other agencies and agencics
against client adoptive parents. This blame-oriented framework will ultimately destroy the mutual
trust the ageney communily works so hard to build. And Reaching Out respectfully submits that while
the rest of the country is seeking tort reform and limitations on damage awards, any government policy
thar expressly seeks to promote litigation is misplaced.

Those who have advocated for recourse through litigation may suggest that the liability provisions -
are a necessary and appropriate means of punishing agencies so that they will seek to cnsure that the
event that led to a disappointing result for the adoptive parents will not reoceur. However. as stated
previously, agencies cannot practicably control the world events, orphanage conditions, available
medical equipment, unknown genetic predispositions, or any of the other risks that lcad to the
disappointing result in the first place. Using liability as hammer to force agencies to improve these
types of events will be excessive and ineffective.

Moreover, the drafiers have already - appropriately - proposed a scheme that will ensure that .
agencies maintain equitable standards, ensure they work with third parties who maintain ¢thical
standards, and be punished in the event they fail to comply with Hague standards. Sec Hague
Regulations Subpart J, K and M. Specifically, the Proposed Regulations already contain a system that
permits adoptive parents to file complaints against agencics, that ensures their timely investigation, and
that permits imposition of adverse actions or other sanctions. The drafters do not need to layer the
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liahility provisioms on top of this solid framework 10 provide for agency accountability any more than

states need to upgrade sentencing standards from life imprisonment to the death penalty in order to
deter crime. '

N L

Those who advocate for recourse through liability may further suggest that the liability pProvisions
are an appropnate mechanism to compensate the parents for economic losses resulting [rom the acts of
the foreign coordinators. However, why should the agencies be forced to accept fiscal responsibility
for all participants throughout the entire system” The agencies are serving the greater good of carrying

out their charitable mission of finding homes for the orphaned children of the world, I the draflers
wish for parents to have a means of compensation in the event of a tragic result, more reasonable
alernatives exist. See Section 1(C), below (Alternative Solutions)

Further, giving adoptive parents carte blanche to sue their adoption agencies would nat anly

expose the agencies to enormous financial risk, but it would increase the agencies' legal and insurance
costs tremendously! These tremendous costs, would, in turn, be passed on to the adoptive parents and

[urther increase the cost of their adoption substantially, See Section [I(B), below (Costs).

Ol course, the increased cost ol higher insurance premiums presumes that we are able to aequire
such a policy in the first place. Our insurance broker has advised us specifically that no carrier with
which his ageney works would insure for the acts of foreign independent contractors. For a further
discussion of insurance issues, see Section [(B)(3) below (Insurance Requirements).

Finally, the flaws discussed ahove are not remedied by the drafters’ permitting the apencies (o

retain the right to seek indemmnification against their providers. See Proposed Regulation 96.45(d) and

96.46(d). The agencies will be long out of business belore they could ever make use of these tools.

2. Prohibition Against Contractual Waivers

In addition to statutorily assigning all risk 10 agencies that normally is shared with parents, the
drafiers further prohibit reallocation of this risk by contract. Specifically, the Regularions state "the

agency or person [may | notl require a client or prospeclive client Lo sign a blankel waiver of liability in

connection with the provision of adoption services in Convention cases." Section 96.39d).

1L is currently standard practice for agencies to advise their clients that international adoption is not
a risk-free means of growing their families. Agencies advise the adoptive parents at the outset of the

process that they will be working in a foreign country. with a foreign government, foreign language.
foreign culture, foreign medical systems and will be subject to the unknowns of foreign law and
custom. We all run the risk of countries spontancously deciding to close their adoption programs.
Morcover. agencies cite the universal nisk of developmental delays in orphanage children and the
possibility of unknown or undiagnosed medical and psvchological conditions of the children due Lo
factors bevond their control.. Aller acknowledging the possible hurdles and roadblocks, many

B
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prospeetive adoptive parents choose to proceed despite the known obstacles. And agencies reasonably
ask parents to forego suing the agency if any of the risks becomes a reality.

Onde again, the-draliers have altered current practice substantially, and prohibited adoption
agencies from protecting themselves in this abundantly reasonable manner. Simply stated, o be able
{0 survive as a business, agencies must be able to share the risk and to protect themselves contractually
from the threat of litigation by adoptive parent(s). Why should agencies be prohibited from educating
their clients about the inherent risks and asking them to decide whether they wish to proceed? As
stated in an article on this topic:

“In a litigious socicty such as ours, the ability of an agency Lo educate prospective parents about the
risks of international adaption and then to ask them to accept those risk is indispensable to an agency's
ability 1o carry out its charitable purpose...Put simply, the risks are multiple and known: and absent an
ability (o require prospective adoptive parents to a voluntarily accept the known risks, agencies may be
preeluded from their eritieal mission ol finding homes for children.”

Maward M, Cooper, "Enforcement of Contractual Release and 1old Harmless Language in Wrongful
Adoption Cases," Boston Bar Journal May/June 2000.

Imposition of a statuwtory prohibition such as that proposed in the Regulations is inappropriate
interference with well-justified business practice. This principle has heen recognized by various courls
who have determined that exculpatory provisions in this precise context are appropriate and consistent
with public policy. See Howard M. Cooper, "Enforcement of Contractual Release and Hold Harmless
Languape in "Wronglul Adoption' Cases.” Buston Bar Journal, Mav/June 2000 (ciling Forbes v. The
Alliance for Children, Inc.. et al, Suffolk County, Civil Action No. 97-045698; Regenshurger v. China
Adoption Consultant Itd., 138 F.3d 1201 (7th Cir. 1999). French v. World Child, Inc., 977 F. Supp. 36
(D.D.C. 1997), aff'd, No. 97-7167 (D. D.C. Cir. Sept. 10, 1998)).

3. Insurance Requirements

The Regulations further mandate coverage at a prohibitively high amount of insurance coverage -
$1 million per occurrence. Proposed Reg. Sec. 96.33(h). This is inappropriate for several reasons.
First. it is already impossible for many agencics 1o procure professional liability coverage. Our agency
has been seeking Lo renew or purchase a policy for several weeks and we have heen met with denials
notwithstanding our excellent service record. well-drafted contract, and broad charitable immunity. ;
available in our home state. The level of $1 million may be impossible 10 satislv depending on cost and ™
whather insurers will onee again begin Lo underwrite this type of policy. "3

Second, il the Proposed Regulations specify a mimmum of $1 million, this will encourage litigious
clients and their attorneys o sue for this specifie high amount, knowing that it is available even though
it will fur exceed the client’s out of pocket costs (rarely higher than $40,000) and/or medical hills for
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almost any child. The combination of this high floor of insurance coverage and the proposed risk and
liability provisions described in sections (a) and (b) above will open the floodpates to litigation and
mire agencies in a future of unlimited and groundless lawsuits.

P T ;

Third, Reaching Out submits that there are more effective tools availahle to provide a safety net
for adoptive parents il an unforeseen event occurs and they suffer a loss. See Section I[(C), below
(Proposed Alternative Solutions).

4, Additional Comments Coneerning Risk and Liahility Provisions

We appreciate the encouragement of the Department of State to provide the agency point of view
on these issues.  ‘The sections of the Regulations discussed herein strongly suggest to us that the
drafters of certain of the Propased Regulations have served as the sounding board for advocates of a
vocal minority of adoptive parents who either experienced a disappointing result or were truly
vietimized by unethical international adoption agencies. Like every industry, the international
adoption industry has its bad apples and war stories. We all recognize them and are ashamed when our
colleagues give into greed or dishonesty when dealing with adoptive parents during this important and
vilnerable period of their lives.

We would, however. respectfully ask the Department of State to also factor into its assessment the
real world circumstances that the legitimate agencies are now being asked o police, Indeed. the same
cireumsiances that lead to children becoming available {or international adoption create the inherent
risk in the process about which the Department now complains. Agencies can not change the fact that
birthmathers feel forced 1o abandon their children due to extreme poverty. or that a country does not
have the resources lo provide adequate care for its young, or that a birthmother mother had some
degree of substandard pre or post natal care/nutrition, or possible undiagnosed genetic conditions. The
lerm "abandonment” alone dictates that often very little information may be known about a child's
medical history or genctic disposition. Orphanage workers are usually not skilled, trained medical
professionals, but often valunteers or low-paid labor providing basic care only. Orphanages staff
spend their time and resources in meeting the basic life-sustaining needs of the children and are
usually ill-equipped to focus on extensive and accurate medical evaluations and diagnosis. In many
instances. adequate testing to determine true levels of physical, development and/or emotional delays
is not readilv available in third world countries, too cost-prohibitive [or underfunded orphanages. or is
viewed 48 an unnecessary expense to waste on the country's unwanted children. These are the real
world circumstances that agencies and adoptive families navigate everyday. Agencies will not
suddenly become empowered to bring third world countries up o the medical and practical standards
of the western world by a burdensome strict liability scheme.

We would further respectfully ask that the Department ol State consider the precarious puosition
ol agencies in relation Lo the adoptive parents. As one author stated:

Hu
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“Passions run high i these [wrongful adoption] cases. Often, theyv... involve parents whose
emotions were already rubbed raw by not being able to have their own children. Many then faced a
legal obstacle course 1o adopt. Gradually realizing that their long-awaited child has physical or mental
prohlems can be the last straw, emotionally. What's more, W prove their case [against their agency|,
parenls must oflen argue that they would not have adopted the children if they had known the truth,”

Wall Street Journal, December 7, 1998, "Are Adoption Agencies Liable for Nol Telling Al cited in
Howard M. Cooper, "Enlorcement of Contractual Release and Hold Harmless Langue in "Wrongtul
Adoption' Cases," Boston Bar Journal, May/Tune 2000. Arming emotionally-charged parents with a
target for their blame and despair will only fuel the litigation cnisis further and lead 1o 4 counter-
productive result,

The international adoption agency community would like the Department of State to recognize that
the vast majority ol us are in this industry for the right reasons - to bring together children hving as
orphans in dangerous conditions in foreign lands with able parents who want to nurture them. And we
are proud to report that that the success stories far outweigh the tragedies. In fact, considering that
international adoplion has brought almost 160,000 children to the United States for adoption from
foreign countries since 1989, the tragedies are remarkably few. See State Department Website,
hiutpefitravel state ooviorphan_numbers.himl.

Murcover, we would like the Department of State to consider the broad-sweeping ramifications of a
scheme that will chill international adoption. International adoption improves not only the lives of
adoplive parents and the adoptees. but those of the millions of children who remain in the orphanages
around the world, Because of donations by adoptive parents to their adopted childrens’ orphanages
and communities, and the humanitarian aid projects that international adoption agencies such as ours
sponsor with the support of our wonderful and generous families, the orphanages receive greater
resources for medicine, medical care, bedding. clothes. food and education. Since China began ifs
international adoption programs, infant mertality rates have plummeted for institutionalized children
largely because of the gencrosity of adoptive parents to the homelands of their children via their
agencies, Accordingly, the Proposed Regulations that will undoubtedly close agencies threaten the
[uture of not only adoptive parents and polential adoptees. they threaten the lives of all of the children
in the orphanages who will no longer enjoy the benefits of donations from an enormous pool ol
grateful new [amilies around the werld.

We believe that the proposed liability structure of the Hague Regulations will throw the baby out
with the bathwater and po far bevond, and run counter 10. the purpose of the Hague Convention. Tt will
not only prevent the tragedies but it will destroy the ability of Americans who seek to grow their
{amilies through adoption to do so because they can't afford the cost of the few agencies that were able
to stay in business, And, of course, imposition of these impossible standards will have a tragic effect
on the very children who the agencies. and the drafiers of the Hague legislation, seek to help.

11 ' o
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C, Proposed Alternative Solutions

'[he Hague Regulations can accomplish the purpose of the Hague Convention, and even some of
the newtpurpuscs that apparently were added when drafting the Hague Hegulations, by striking the
following provisions:

(i) Strike sections 96.45(h)(8) & (c) and 96.46(b)(9) & (c) - These are the key provisions which
assign all risk between adoptive parents and their service providers to the service providers, und
channel that liability Lo the primary providers;

(1) Strike scetion 96.39(d), which tics the agencies hands [rom sharing any risk within
the process with adaptive parents by prohibiting informed waiver provisions, Waiver provisions
should be permissible if the agencies educate their clients about known risks and parents knowingly
decide 1o undertake such risk; and

(iii) Strike section 96.33(h) - Requiring $1,000,000 per occurrence of insurance
coverage, Insurance at this level should not be a requirement unless the Department ol State can
propose a reasonable amount of coverage that is reasonably related to compensatory damages and will
not encourage litigation, and until the Department of State can guaranty the availability and
afTordability of such policies.

As stated previously, the justifications for these provisions are accomplished effectively and
appropriately by other provisions in the Regulations. The requirements of sections 96,45 and 96.46
(without sections 96.45(b)(8) and (¢) and 96.46(b)(%) and (¢)) accomplish effectively the drafters’
desire to gain control and supervision over supervised providers here and abroad.  The provisions ar¢
bulstered by Subsections J. K and M. which demand that all agencies conduct themselves with the
liighest of standards or risk losing their reputations or. worse, their licenses and/or accreditation,

The requirement [or insurance coverage and prohibition against waivers forces the agencics to
accept substantial risk that could effectively be spread throughout others in the process. Parents (of all
income levels) should be able 1o consider international adoption as an alTordable means of growing
their families. and make a knowing decision whether 1o proceed in the face of uncontrollable world
conditions. Agencies should be able to pursue their charitable purposes without the threat of constant
litigation.

As an alternative solution, we propose that the Department of State consider asking the federal
povernment to provide a market for international adoption professional liability insurance. Il 1s our
understanding that other federal insurance programs are offered in other contexts where 11 has been
difficult for industries to obtain insurance. For instance, the National Flood Insurance Program allows
the federal government to financially back programs while using insurance companies to process the
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policies. Tmplementing a sysiem lice that used in the flood insurance context may provide one solution
{hat would allow agencies to carry INSurance.

+ “We further ask the Department to request that the insurance industry analyze underwriting

international adoption insurance policies for parents to individually defray the known risks of

international adoption. Insurers cover domestic adoption risks. as well as travel insurance risks, ILis

not a far streteh for insurance companies to cover the riske associated with foreign adoption and not
anrensonable to ask that the parents pay insurance premiums if they want the added protection from
financial loss in the event of a disappointing result. Tndeed, the prevailing likelthood ol successful
adoptions may actually create a solid revenue opportunity for insurers and lessen the risk on the
agencies. Ultimately, because of the spread of risk among parties in the provess, the insurers may once
apain be willing and able to provide agencies with professional and directors and oflicers policies Lo

AR eneIes.

Finally, to the extent thal the drafters wish to create some scheme that would allow financial
compensation in the everl of a tragic result, we believe that the agencies, under the administration of
the State Department or some other governing body, might develop and implement a clauims
mechanism similar Lo what is used by other professionals in other industries. For example, many state
har associations have a Lawyers' Fund For Client Protection, Law firms remit annual "dues” and,
busically, commit a predelined amount of resources 1o cover the misdeeds of the dishonest lawyer in
the community. Of course, there would need (o be a claims process that would require the elaimant
adoplive parent Lo demonstrate need, and a governing body to determine if the standards are met. Bul
this may be a compromise with which the industry, the adoptive parents, und the needy children of the
world can acmally live.

1I. Additional Comments Regarding Other Provisions of Proposed Reculations

e

Reaching Out [urther provides the following additional comments to the Proposed Regulations. *

AL Fxtension of Comment Period and Interim Ruling/Tublication/Comment of Proposed
Repulations. as Revised

Reaching Out hereby requests that the Depariment of State extend the December 13, 2003
deadline for providing comments to the Proposed Regulations. While our agency and many involved
with JCICS have been following closely the evolution of the Hague legislation and regulations, there

k z 1 . v r . %
are hundreds of agencies around the country that have only recently learned of the imminent legislative e

changes. Those apencies should be afforded more time to review the Proposed Regulations and
determine how they will impact their agencies and their industry. Consideration of the inpul of more
agencies will ensure the Proposed Regulations will be [inalized with input from as many industry
prafessionals as pussible and that all relevant factors have besen considercd and evaluated.

Lid
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Mareover, Reaching Out requests that the next round of changes to the Proposed Regulations from
the State Department be issued as an Interim Ruling, together with publication and an appropriate
comment peried, The current draft differs substantially from the Acton Burnell draft that has been
circulating for the last several months, and raises entirely new issues that warrant a more tharough
analysis and exchange ol ideas,

B. Costs

Reaching Out would like the Department of State to consider the economic impact of the Proposed
Regulations. Without factoring in the risk and liability issues and insurance requirements raised in Part
[ ubove, Reaching Out 1s concerned that the balance of the [ramework, while reasonable, will likely
raise administrative costs substantiallv, which will, in turn be passed onto adoptive families. Some
indusiry experts have estimated cost increases could be in the range of $4,500 per case ($3000 per case
for acereditation purposes and another $1,500 per case [or additional work to maintain Hapue
standards on an ongoing basis). John Towriss, “The Hague: Noble Treaty or Flawed Concept,”
Adoption Today September 2003) (quoting Carl Jenkins, an attorney specializing in adoption law},

|'hese costs will increase even further if and when agencies procure professional liability policies
and 1f such policies would cover the acts of third party supervised providers, as suggested by the risk
and liability provisions described above. See. Section | (A), above. One agency has done a
comprehensive analysis on the subject and summarized its findings as follows:

“While the specifics of these policies and the scape of coverage ollered vary, our experience
highlights that despite our excellent record, reputation and "loss histories” and well drafied
waiver provisions in our documents, a lawsuil, regardless of mernit, can jeopardize an agency's
ability to obrain coverage. If the proposed Hague regulations go into effect with the liability
and risk allocation provisions in place, we question whether any insurance carrier will continuc
to write policies for our community and, if so, at what cost. The following refleets how this
regulation will financiallv impact agencies of all sizes and adoptive families.”

Current Yearly Cost of Obtaining New Divided by Number of Cost per
Insurance for One Million Dollars Coverage |  Adoptive Families Per Family
- Not including coverage for Homestudy Year
agency or Foreign Partner. Annual
Fremium:
$210,000 30 $7000
210,000 100 $2100
£210.000 300 S700
$210,000 600 5350
$210.,000 900 8233
E '
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Lillian Thogersen, Werld Association for Children and Parents, Email Memorandum Dated October
30, 2003 (copied with permission). The cost increase to be allocated to adoptive parents will clearly be
substantial. Reaching Out fears that international adoption will become a privilege available only 10
the riekrand elite while potentially wonderful parents of lesser means are foreclosed from the prospect
of international adoption entirely due o cost.

£ Masters Degree

Section 96.37(f) of the Proposed Regulations requires that home study personnel have a SR
of u master’s degree. Reaching Out believes that this provision will greatly restrict the qualified
applicant pool for such positions since muny peographic areas, particularly in rural parts of the
country, do not have master’s level candidates available to hire. Adoption is not a practice area that 13
taught in many programs, and most professionals learn primarily on the job through experience in the
industry, While a master's degree may provide some helpful tools for social workers performing home
amidies, it does not provide a guaranty of apprapriate knowledge on intercountry adoption,
homestudics, or attachment disorders, ete.

Mareover, limiting home study personnel to master’s level social workers will reduce the options
that adoptive parents have in retaining a homestudy provider. Master's level social workers will be
more expensive for agencies 1o hire and retain, and such costs will again be passed on to adoptive
{amilies, Finally, this provision can not be reconciled with 96.37(c) of the Proposed Regulations,
which states a hamestudy superviser can have a bachelor’s degree, as long as they also have
appropriate other experience. Retention of these two provisions would have the incongruous result af
requiring social work personnel to have a master's degree while their supervisors have a bachelors
degree. Tor all of these reasons, Reaching Out helieves that section 36.37(1) should be maedified Lo
rrack the requirements of 96.37(¢). allowing social workers who perform home studies to have a
bachelor’s degree, provided they have prior experience in family and children’s services, adoption or
intereountry adoption.

D. Adverse Aclions

Reaching Out further submits that Subpart K of the Proposed Regulations does not comply with
the corresponding provisions in the JAA and does not afford asencies due process with respect (o
adverse actions issued by accrediling agencies. The LAA section 204(a)( 1) states that the Department
of State can suspend or cance] designation of accreditation status if it finds an agency 1o be -
“aihstantially out of compliance with the Convention, this Act, other applicable laws, or implementing
regulutions under this Act.” TAA 204(a)(2). Further, an agency may he debarred if and only if it
demonstrates a pattern of serious, willful or grossly neghgent failures o comply or other aggravating
circumstances indicated that continued accreditation or approval would not be in the best interests of
the children or family concemed.” TAA 204{c)(1).

iy
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In contrast, the corresponding provisions in the Proposed Regulations set forth no threshold
slandards or puidelines to justify the imposition of adverse actions. Rather, the standards provide each
accrediting entity no guidance whatsoever regarding which adverse actions to impose (suspension,
cancelation of acereditation, non-renewal, or ceasing provision of services) under which
circumstances. They simply state that the accrediting entity may “decide... based on the seriousness
and type of violation” and on the extent to which the accredited agency corrected the deficiency,
Section 96.76(a).  Further, the Proposed Regulations permit an accrediting entity to impose adverse
sanctions that require the agency to cease operations immediately. regardless of the merit of the cause
for such action. Section 96.77(a). While the Proposed Regulations permit an aceredited agency Lo
respond to notice, Section 96.76(b), the agency will be foreed to close its doors before it ever gets a
chunce to refute the charped deficiency,

Reaching Out requests that the Department of State modify the language of the Proposed
Regulations to incorporate the standards and guidelines set forth in the [AA, and to further set [orth
which violations warrant imposition of which adverse actions. The process should be modificd not
anly so it is fair 1o the agencies, but so it is consistently applied by various accrediting entities
nationwide.

Finally, we respectiully request that the Department delineate standard and specific procedures
that accrediting entities must follow o afford agencies with due process of law, Reaching Oul requests
thal the procedures set forth time frames for adequate notice, response deadlines, standards of proof,
and and an administrative hearing bourd and procedures. Hearings should be held before an objective
fact-finder and include procedures for expedited consideration, perhaps similar o hearings for
lemporary restraining orders/preliminary injunctions in order for an acerediting agency to have the
authority ta demand an agency cease operations, Muoreover, the accrediting entity should be required
to demonstrate a high threshold requirement, such as clear and imminent danger 1o a child al stake, 10
receive expedited consideration of the adverse action.

E Post-Placement

As our final comment, we would ask that the Department of State, together with Congress,
impose a statutory or regulatory framework that agencies can use to mandate that adoplive parcnts
provide post-placement reports, in compliance with the requirements of the countries from which they
adopt. To cffectively accomplish the mandate of the Hague Convention, agencies need a means ol
securing their elients’ future compliance with country requirements long afier they have adopted their
children. American agencies arc foreed to pay the price when adoptive parents choose to aveid such
requirements by facing the threat of being foreclosed from future adoptions in such countries.
American agencies are left with virtually no means of foreing their clients” compliance with country
post-placement requirements, and contractual provisions have proven to be meffeetive and difficult to
enforce. Accordingly, Reaching Out respectfully requests that the Department of State, together with
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the legislalure, lake this issue into account when finalizing the regulatory framework that implements
the Hague Convention.

.« Reaching Out appreciates the State Department’s consideration of the issues raised herein, and
looks forward to participating in  productive dialogue regarding our concems.

Respectlully submitted,

Reaching Out thru International Adoplion
Deborah E. Spivack, Esquire
Executive Director

Jeannene Smith, Founder
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Appendix
1. Section References:
<% @, . Preamble V(c)(3). Subparm C - Accreditation and Approval -
) i. Pg-54077- In deference to the historically important role the [ormation of

networks and the use of small agencies and persons have played in providing
services ...the Department has created regulations that allow such relationships
among agencics 10 continue. The Department’s goal 1s to mirror current
practices and to provide regulatory flexibility so that the regulations do not
negatively affect small apencies and person and other provicders. .. sections
96.45(c)_and 96.40(¢) is that a primary provider must assume lewal
responsibility for the actions of supervised providers, both in the L nited States
and overseas, .. (emphasis added).

h. Preamble V(c) (6) - Subpart F — Standards for Convenlion Accreditation and
Approval

1.

i,

Pg- 54081 —*...Input from congressional staff called for the regulations 1o
assipn civil liahility to the aceredited/approved provider lor the acts of its ULS,
supervised providers and its foreign supervised providers, To address these
concern, the regulations made in sections 96.45(c) and 96.46(c) thal any
aceredited agency, temporarily accredited agency, or approved person acting as
the primary provider assume legal responsibility vis-a-vis the adoptive parents
for the acts of other agencies and persons in the United States or abroad acting
under its supervisions and responsibilitv. in addition to its own acts n
connection with an adoption.The intend of this provision is to give the udoptive
parents legal recourse against a single entity so far as is reasonable. The
Depurtment recognizes that this provision may raise the costs of liahility
insuranee for accredited agencies and approved persons and have an eflect an
civil litigation. The Department is satisfied. however. that it is consigtent with
the inlent and overall purpose of the LAA..." (emphasis added)

Pg 54082 — *,. It scems also appropriate that, in tort. contract ot similar legal
action in which the performance of an adoption service provider is challenged.
the primary provider should assume legal responsibility for the acls of
supervised providers (domestic and foreign) that it has chosen to work with. -
The Department believes that the primary provider will do a better job of
supervising if it is deemed automatically to be legally responsible for the acts of
its supervised providers in both the accreditation and approval contact and with
respect to torl, contract and similar civil claims.”
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iii. Pg. 54082 — The regulations reguire the agency or person to have a professional
assessment of 1he risks 1t assumes. :nciudmg the n:-k ol assuming lL-I-_lal

iv. Pg 54084 - This Preamble does not review all of the requirements contained in
these sections, but generally the primary provider must... (1) Screen supervised
providers 1o ensure that they have a general understanding of the Convention
and its requirements; (2) before entering into an agreement for the provision ol
adoption serves, obtain information about the supervised provider's history of
practice and suitability to provider services consonant with the Convention,..”

v, Pg 54084 — The primary provider is responsible for ensuring thal the supervised
praviders with wham it chooses to work comply with these requirements.
Failure 10 do so may be grounds for adverse action against the primary providuer
and may jeopardize its accreditation or approval status. (emphasis added),

C, Subpart F - Standards for Convention Accreditation and Approval
i. Section 96.33(h) — Budget, audit insurance and risk assessment requircments
1. Teamleader — Michael Phenner
iii. “The agency or person mainlains insurance in amounts reasonably related 1o 113
expose Lo risk, including the risks of providing services through supervised
providers, but in no case in an amount less than $1,000,000 per nccurrence.”

d. Subpart I’ — Standards lor Convention Accreditation and Approval
i, Secction 96.39(d) — Information disclosure and quality control practices
ii. Pg- 34103 - “The agency or person [may] not require a client or prospective
client 1o sign a blanket waiver of liability in connection with the provision of
adoption services in Convention cases.”

. Subpart F - Standards for Convention Accreditation and Approval
i, Section 96.45(b)(8) and (e)(1) -

ii. pg- 54105 —“the agency... when acting as the primary provider and using
supervised providers lo provide adoption services, ensurcs that each qupewisad
provider “operates under a written agreement with the primary provider thal ..
provides that the primary provider will retain legal responsibility for gach case
in which adoprion services are provided, as required by paragraph (c). ..

¢ — The Agency or person, when acting as the primary provider and using
supervised providers in the Untied States to provide adoption services, does the
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following in relation to nisk management: (1) assumes lorl, contract, and other
civil liability 1o the prospective adoptive parent(s) for the supervised provider’s

provision of the contracted services and its compliance with the standards in this

subpart F: and (2) maintains a bond. escrow account or liability insurance in an
amount sufficient to cover the risks of liability arising from 1ts work with
supervised providers...” (emphasis added).

L. Subpart T — Standards for Convention Accreditation and Approval

i
1.

Section 96.46(b)(9) and (¢)

Pp - 54106 — ... The agency ...when acting as the primary provider and using
foreign supervised providers to provide adoption services in ather Convention
countries, ensures that cach foreign supervised provider operates under a wrillen
agreement with the primary provider that “provides that the primary provider
will retain legal responsibility for cach case in which adopuon services are
required, as required by paragraph © of this seetion

(c) The agency or person, when acting as the primary provider and using foreign
supervised providers 1o provide adoption services in other Convention countrics,
does the following in relation to risk management: (1) Assumes tort, contract
and other civil liability Lo the prospective adoptive parent(s) for the foreign
superyised provider's provision of the contracted adoption services and its
compliance with the standards in this subpart F; and (2) Maintains a bond,
eserow account or liability insurance in an amount sufficient to cover ther isky
of liahility arising {rom its work with foreign supervised providers.”
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